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I. INTRODUCTION.   

This Court and the Second and Ninth Circuits have several times over the last eleven 

years held that the Plan Administrator for the Xerox Corporation Retirement Income Guarantee 

Plan (the “RIGP” or the “Plan”) may not permissibly apply a phantom account offset to Xerox 

Corporation (“Xerox) employees rehired before September 1998. Frommert v. Conkright, 433 

F.3d 254, 263 (2d Cir. 2006) (“Frommert I”); Miller v. Xerox Corp Ret. Income Guar. Plan, 447 

F.3d 728 (9th Cir. 2006), amended by 464 F.3d 871, 877-78 (9th Cir. 2006); Frommert v. 

Conkright, 738 F.3d 522, 534 (2d Cir. 2013) (“Frommert III”); Testa v. Becker, No. 10-CV-

6229L, 2017 WL 1857384,*5 (W.D.N.Y. May 9, 2017) (“Testa 2017”).  That result is clearly 

established. The phantom account is simply not part of the RIGP for the group of persons rehired 

before that date and the Plan Administrator should stop using it. Defendants cannot reasonably 

dispute that conclusion.  

The parties’ current cross motions raise only three specific issues. Two of these involve 

Defendants’ contention, in their opposition and cross motion, that after the Frommert decisions 

“there were applicable defenses to Plaintiffs’ claim that the offset provision [purportedly] 

contained in the RIGP should not be applied to them, that were not intended to be precluded by 

the Second Circuit directive in [Frommert].” Defs. Mem in Opp’n, ECF 88 at 1 (October 27, 

2017) (“Defs. Opp’n”). Specifically, Defendants assert two affirmative defenses: statutes of 

limitations and release. But Plaintiffs have never claimed that the Frommert decisions bar 

Defendants’ assertion of any valid affirmative defenses.  Plaintiffs say only that Defendants must 

satisfy their burden of proof on any affirmative defense they choose to assert.  Defendants have 

not satisfied that burden for either of the asserted defenses and it is clear that they cannot do so.  

Moreover, the parties have already argued the statute of limitations defense to this Court and this 
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Court has rendered its decision on that issue.  Pending the likely appeals by both sides, that 

matter has been decided.  

The third disputed issue involves Plaintiffs’ request for injunctive relief.  As discussed 

below, Defendants have demonstrated over and over that they will not properly apply the RIGP 

unless expressly compelled to do so by this Court.  That intransigence cries out for broad 

injunctive relief.  

II. THE PHANTOM ACCOUNT MAY NOT BE TREATED AS PART OF  

  THE RIGP FOR EMPLOYEES REHIRED BY SEPTEMBER 1998. 

 

This Court and the Second Circuit have repeatedly made it clear that Defendants are not 

permitted to treat the phantom account as part of the RIGP for Xerox employees who were 

rehired by 1998: 

• “[T]he phantom account may not be applied to employees rehired prior to the 

issuance of the 1998 SPD.” Frommert v. Conkright, 433 F.2d 254, 263 (2d Cir. 

2006) (“Frommert I”) 

 

• “Xerox may not lawfully use the phantom account mechanism, as to either the 

named plaintiffs in this lawsuit, or anyone else who was rehired by Xerox prior to 

[September] 1998, after having previously received a distribution of pension 

benefits.” Frommert v. Conkright, 472 F. Supp. 2d 452, 456-57 (W.D.N.Y. 2007) 

(“Frommert 2007”) 

 

• “We also held that the 1998 Benefits Update . . . was effective only to employees 

hired after the issuance of the Update.” Frommert v. Conkright, 738 F.3d 522, 527 

n.4 (2d Cir. 2013) (“Frommert III”) 

 

• “It is hard to imagine how anyone could read the Second Circuit’s directive and 

still persist in using the phantom account. This is especially so for a fiduciary. It is 

difficult to see, then, how the plan administrator could read the Second Circuit’s 

language in Frommert and continue to apply the phantom account to employees 

rehired before 1998, consistent with that decision and with the administrator’s 

fiduciary duty to act in the interests of plan participants.” Kunsman v. Conkright, 

977 F. Supp. 2d 250, 263 (W.D.N.Y. 2013). 

 

• “The Second Circuit’s statement that ‘the phantom account may not be applied to 

employees rehired prior to the issuance of the 1998 SPD hardly sounds like 
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dictum. . . . To the contrary, it seems like a clear directive.”  Testa v. Becker, 6:10-

CV-06229, 2017 WL 1857384, *5 (W.D.N.Y. May 9, 2017) (“Testa 2017”). 

 

In October of 2014, responding to the result of many years of litigation, the Plan 

Administrator issued a new interpretation of the Plan, to be applied to employees rehired before 

the issuance of the September 1998 SPD. In his declaration, Plan Administrator, Lawrence 

Becker stated:  

I understand that the Second Circuit has remanded this matter to the District Court 

to determine an appropriate remedy or method for recalculating the RIGP benefits 

for Xerox employees who were rehired prior to [the issuance of the] 1998 [SPD].  

 

Frommert v. Conkright, 6:00-cv-06311, Declaration of Lawrence M. Becker, ECF 266-1 ¶2 

(October 20, 2014).  He then concluded that the proper interpretation was “to ensure that they are 

no worse off than new hires, which is intended to fully comport the concerns of the Second 

Circuit in Frommert 2013.” Id. at ¶ 6. Various details of the new hire approach have been 

worked out in further litigation in Frommert.  There is no reason to reconsider these underlying 

issues in this current case. 

III. NO ONE SHOULD EXPECT THIS COURT TO ALTER THE DECISIONS  

  IT ALREADY REACHED ON STATUTE OF LIMITATIONS ISSUES. 

 

The Court must feel like it has seen this movie before.  In Testa v. Becker, 979 F. Supp. 

2d 379 (W.D.N.Y. 2013), this Court issued a decision on statute of limitations claims that 

paralleled (and was expressly based on) its similar decision in this case.  Subsequently, the 

parties in Testa filed cross motions for summary judgment on the remaining claim; this Court 

granted the Plaintiff’s motion and denied Defendants’ motion.  Testa 2017, 2017 WL 185384 at 

*5.  In that decision, this Court reiterated for the umpteenth time that the basic liability issue had 

been resolved: 

As this Court recently stated, “If nothing else, this litigation has established that 

defendants violated ERISA through their application of the ‘phantom account’ to 
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employees who retired before the existence and operation of that account was 

fully disclosed in [the summary plan description issued in] 1998, and that 

plaintiffs who were adversely affected by that inequitable conduct are entitled to 

relief.” Frommert 2016 WL 7186489, at 2.  

 

Testa 2017, 2017 WL 1857384 at *2 (alterations in original). 

 

Regarding the contentions made by Defendants in those motions, this Court correctly 

observed: “This argument is simply a repackaging of defendants’ argument—which the Court 

has already rejected—that plaintiff’s § 502(a)(3) claim is time barred.” Id. at *4. And this Court 

added: 

As stated, then, defendants’ contention that they are seeking judgment on the 

merits of this claim is little more than an attempt to resurrect their previously 

rejected argument that plaintiff’s claim is time barred.  Defendants have simply 

recast that assertion as an argument that the administrator properly denied 

plaintiff’s administrative claim as time barred.”  

 

Id. Defendants appealed this Court’s two Testa decisions to the Second Circuit. Testa responded 

with a cross appeal.  Those appeals are pending. Testa v. Becker, 17-1826(L); 17-1985 (XAP).  

In their current cross motion (and opposition) in this case, Defendants repackage these 

statute-of-limitations arguments again.  Undoubtedly, the current case will continue to follow the 

same plot line established in Testa.  As to the statute of limitations contentions (as made by both 

sides), this Court will simply follow its own lead in Testa.  Plaintiffs will spare the Court from 

re-reading the arguments on this point, and incorporate by reference those prior submissions. 

IV. DEFENDANTS’ INTRANSIGENCE REGARDING THE PHANTOM  

  ACCOUNT COMPELS INJUNCTIVE RELIEF IN THIS CASE.  

 

 ERISA § 502(a)(3) expressly authorizes a plan participant to bring an action “to enjoin 

any act or any practice which violates any provision of this subchapter or the terms of the plan.”1  

                                                           
1 ERISA § 502(a)(5) similarly authorizes the Secretary of Labor to bring an action “to enjoin any 

act or practice which violates any provision of this subchapter.” 29 U.S.C. § 1132(a)(5). This 

parallel language is helpful in interpreting the broad intended scope of such injunctive relief. 
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Frommert I and several subsequent decisions by this Court have made clear that the phantom 

account may not be applied to employees rehired before 1998. Plaintiffs in this case previously 

sought to be added to earlier cases. Those requests were denied because this Court concluded 

that such relief was not necessary: 

To the extent that any of the proposed new plaintiffs have not yet retired from 

Xerox, I see no basis for adding them to this lawsuit. As stated earlier, the Second 

Circuit’s holding that the ‘phantom account may not be applied to employees 

rehired prior to the issuance of the 1998 SPD’ would certainly seem to foreclose 

defendants from utilizing the phantom account in calculating “new” retirees’ 

pension benefits. 

 

Frommert 2007, 472 F. Supp. 2d at 467 (internal citation omitted).  

In the eleven years since Frommert I was decided, Defendants have repeatedly 

demonstrated that, even though they are fiduciaries, they simply will not apply the Plan in a 

lawful manner. When a fiduciary does not act in the best interests of beneficiaries, the Court has 

broad discretion to provide a broad remedy. See Cobell v. Norton, 283 F. Supp. 2d 66, 131 

(D.D.C. 2003) (“Trust law contemplates the use of broad and flexible equitable remedies as 

means for dealing with breaches of fiduciary duty”). The current case involves precisely the sort 

of circumstance in which such injunctive relief is needed. Defendants continue to apply the 

phantom account to pre-1998 rehires—despite telling this Court they would not do so and despite 

having recently adopted a plan interpretation that does not include the phantom account for pre-

1998 rehires.2  

                                                           
2 Precedent and considerations related to the need for injunctive relief were also discussed in the 

Memorandum submitted by Plaintiff Joseph McNeil in connection with his concurrent Motion 

for Summary Judgment.  The precedent and analysis discussed in his brief is incorporated by 

reference herein. 
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Defendants’ Opposition and Cross Motion once again tries to lull the Court and RIGP 

participants into a false sense of security that Defendants will act in accordance with their 

applicable fiduciary duties:  

[I]ndividuals who believe that they may have a valid claim based upon [the 

Kunsman and Testa Orders] can file a claim for benefits with the Plan 

Administrative [sic] through the administrative claim process, as is required under 

ERISA.  Only in the event that such claim were denied, would it be necessary for 

that individual to pursue his or her remedies in court. 

 

Defs. Opp’n, ECF 88 at 24. Yet, Defendants simultaneously make it crystal clear that 

such an administrative claim will be futile, and spend a large portion of their Opposition and 

Cross Motion asserting that the phantom account rightfully applies to employees rehired before 

1998 who did not bring a suit before 2004. The law does not require futile acts. If the history of 

this litigation means anything, it surely means that Defendants will continue to apply the 

phantom account to each and every employee until expressly ordered otherwise by this Court. 

 Similarly, on the merits, Defendants’ allegation that similarly situated persons should 

have brought claims earlier or could have “easily joined in the earlier action” contradicts both 

their express statements and this Court’s decisions. Indeed, attempts by Kunsman plaintiffs to 

join Frommert were specifically denied by this Court on the grounds that such joining would be 

unnecessary, as “It is presumed that no plan administrator would knowingly violate ERISA.” 

Frommertt 2007, 472 F. Supp. 2d at 467 n.9. Subsequent events have made clear that this 

presumption unfortunately was not reflected in Defendants’ practices. Injunctive relief is 

accordingly warranted. 

V. CONSIDERING RELEVANT DOCUMENTS AND THE TOTALITY OF 

 CIRCUMSTANCES, DEFENDANTS CANNOT SHOW THAT ANY OF THE 43 

 “RELEASES” BAR PLAINTIFFS’ CLAIMS. 

Defendants’ Opposition and Cross Motion asserts that the claims of 43 of the Plaintiffs in 

this case are barred as a result of certain “Release” documents those Plaintiffs signed. In support 
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of this affirmative defense (for which Defendants bear the burden of proof), Defendants have 

submitted 43 similarly worded (but not identical) “Release” documents, each of which is a 

standard two-page form signed as part of a severance deal.   

Defendants discuss at great length whether these Releases are “valid and enforceable.” 

That misses the point.  Plaintiffs (other than Bruce Kunsman) do not question the validity and 

enforceability of the Release documents. Quite to the contrary, these Plaintiffs maintain that the 

parties’ overall severance contract—of which a “release” was a part—should be enforced. But a 

proper understanding of that contract requires an examination of the “likely expectations” of the 

parties (both the employee and Xerox) based on all of the relevant documents and on the facts 

and circumstances existing when the documents were signed. 

 1. Prior Litigation Has Considered Certain Issues Related to Particular Release 

Documents Presented to the Court.  Several cases in this Court have already considered whether 

individuals who signed Xerox’s form Release document thereby gave up the right to challenge 

the RIGP Plan Administrator’s unlawful use of the phantom account. First, in Frommert 2007, 

this Court held that 22 of the plaintiffs in that case did not give up their rights to challenge the 

phantom account by signing this form. 472 F. Supp. at 465. 

On appeal, relying on Unum Life Insurance Co. v. Cappello, 278 F. Supp. 2d 228 (D. R.I. 

2003), Defendants contended that it made a material difference that the release documents were 

signed while the releasing employees were contesting the phantom account issues in the 

Frommert litigation. The Second Circuit agreed with Defendants and held that the Releases were 

“valid and enforceable.” That Court also held that 18 of those 22 documents, by the terms of 

such documents, barred the plaintiffs in that case from challenging use of the phantom account 
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(but that the terms of four of those “Releases” did not).  Frommert v. Conkright, 535 F. 3d 111 

(2d. Cir. 2008) (“Frommert II”). Obviously, the terms of the particular release make a difference.  

The key passage from that case stated: 

At bottom, neither the uncertainty of such benefits at the time of release nor the 

fact that hindsight has revealed that such benefits are now worth more than the 

signing Plaintiffs-Appellees likely expected at that time can render these releases 

unenforceable.  As the method used to calculate pension benefits for rehired 

employees was, and has continued to be, disputed throughout this litigation, the 

precise amount of benefits that an employee signing a release would have 

received in the absence of such release was always indeterminate.   

 

Frommert II, 535 F. 3d at 122 (emphasis added). 

 Subsequently, in Anderson v. Xerox Corp., 29 F. Supp. 3d 323 (W.D.N.Y. 2014), this 

Court considered a similar Xerox form Release signed by that plaintiff in 2002. That plaintiff 

asserted several distinctions from Frommert, including the fact that he did not sign the Release in 

the course of a dispute about the phantom account, a claimed distinction between voluntary and 

involuntary employment terminations (“VRIF”s versus “IRIF’s”), and purported fraud or 

misrepresentation (based on alleged lack of knowledge of the phantom account approach).  This 

Court rejected those contentions. 

This Court’s decision in Anderson was affirmed by the Second Circuit in a non-

precedential Summary Order, which stated: 

Although the release in Frommert was executed after litigation began and the 

employees unquestionably then knew about the deduction of the “phantom 

account,” the booklet given to Anderson prior to the release gave him sufficient 

notice that the same type of deduction would be made in calculating his benefit. 

Joint App’x 65. Anderson argues that he was fraudulently induced into executing 

the release because it promised that the severance payment would be “in addition 

to anything of value to which [he was] otherwise entitled,” and he was already 

entitled to receive the benefits payments at issue (without the “phantom account” 

reduction). But that is precisely the position we rejected in Frommert, 535 F.3d at 

121 (rejecting argument that “[Xerox] employees [who released claims] were 

entitled by law not simply to receive some pension benefits, but to have their 

benefits calculated without any reduction attributable to a phantom account”  
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Anderson v. Xerox, 614 Fed Appx. 38, 39 (2d Cir. Aug 26, 2015) (summary order) (quoting 

Frommert v. Conkright, 472 F. Supp. 2d 452, 462 (W.D.N.Y. 2007) (alterations in original).3 

A similar standard Release was considered by this Court in Clouthier v. Becker, No 08-

CV-6441L 2016 WL 245157 (W.D.N.Y. Jan. 21, 2016).  This Court determined that the form, 

signed in 1999, was valid and enforceable and also barred Clouthier’s challenges to the 

application of the phantom account to his case. This Court noted: 

Plaintiff has argued in this case that his release does not bar his claims, because at 

the time he signed the release, plaintiff was unaware that Xerox would later 

determine that he was not entitled to pension benefits, based on the phantom 

account method. In other words, plaintiff contends that because there was no 

existing controversy or dispute between defendants and him at the time he 

executed the release, the release is ineffective as to his claims here.  

 

Id. at *2. This Court concluded: “The salient point, however, is that plaintiff signed the release in 

1999, ‘[w]ith full notice of the phantom account’s existence.’ As Anderson makes clear, that bars 

his claim here.” Id. at *3 (emphasis in original) (internal citation omitted). The relevance of 

these, and other, decisions is discussed below.   

2. Under the Totality of the Circumstances of this Case, the “Release” Forms Do 

Not Bar the Claims. The contractual meaning of a release (as well as its validity) depends on all 

of the circumstances in which it was signed and on the complete language of the parties’ entire 

                                                           
3 “Summary orders are therefore often abbreviated, and may omit material required to convey a 

complete, accurate understanding of the disposition and/or the principles of law upon which it 

rests. . . Non-precedential summary orders are often used to avoid the risk that abbreviated 

explanations in summary orders might result in distortions of case law.” In Re Global Crossing, 

Ltd, 385 B.R. 52, 75 (S.D.N.Y. 2008) (quoting Second Circuit comments to Local Rule 32.1) 

(emphasis in original). Thus, for example, in Burgio v. Prudential Life Ins. Co., the district court 

gave no precedential value to a Summary Order that had been issued by the Second Circuit 

regarding ERISA discovery issues. 253 F.R.D. 219, 229 (E.D.N.Y. 2008) (citing Wagner v. First 

Unum Life Ins. Co., 100 Fed. Appx. 862, 864 n. l (2d Cir. 2004) (summary order). Burgio was 

subsequently followed in the Western District in Laakso v. Xerox Corp., No. 08-CV-6376, 2011 

WL 3360033 (W.D.N.Y. Aug. 3, 2011).   
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agreement. Nothing in the previously decided cases changes that tenet. While the documents and 

circumstances related to the 43 cases now under consideration are similar in some respects to 

those considered by this Court (and by the Second Circuit in Frommert II), there are also several 

significant important differences from those cases (and among the 43 individual cases).  One size 

does not fit all.   

Plaintiffs are aware that some (but not all) of the factors discussed below, as they may 

apply to some of the Plaintiffs, are at odds with the non-precedential Summary Order entered in 

Anderson (and this Court’s subsequent order in Clouthier). In part, this is because relevant 

factors and documents presented in this current case were not presented in those cases (or were 

different in those cases). Such is the nature of Summary Orders.  

a. Defendants Have Not Sustained Their Burden of Proof on Their Affirmative 

Defense.  As discussed in Plaintiffs’ opening brief, Defendants have the burden of proof on 

“release” as an affirmative defense. See Laurenzano v. Blue Cross and Blue Shield of Mass. Inc., 

Ret. Inc. Trust, 191 F. Supp. 2d 223, 233 (D. Mass. 2002). A key element of that burden of proof 

is presenting documentation showing the terms of the release agreement. In their Opposition and 

Cross Motion, Defendants have produced only selected pages from each of the severance 

agreements in issue (that is, the two-page form). Partial documents are not sufficient to sustain 

Defendants’ burden of proof. Without seeing the complete document in issue (including its 

incorporated attachments), it is not possible to say that the Plaintiff in issue released the claims 

that have been asserted in this case.4  

                                                           
4 While some of the Release forms did not explicitly refer to the concurrent “Fact Sheets,” they 

did state, in the first sentence, “that the Release was in consideration of a “salary continuance 

agreement.” This text, as well as the surrounding circumstances of the severance, indicate that 

the detailed terms of that agreement were spelled out in a second document. 
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 b. Xerox Did Not Likely Expect that the Standard Severance Release Form Barred 

Claims of Unlawful RIGP Terms After Federal District Courts Had Determined this Was Not the 

Case. The contractual meaning of a release document itself depends on the likely expectations of 

the parties, consistent with the text of that release document. Significantly, this calls for 

considering the expectations of both parties—and those expectations are influenced by events of 

which those parties would be aware.   

Perhaps Xerox and its legal department originally believed that its standard severance 

Release form precluded potential plaintiffs from questioning whether the RIGP violated ERISA 

even though that form did not specifically mention the RIGP. If so, this had to change in 2001, 

when the Southern District of Illinois issued a decision in Berger v. Nazametz, No. 00-CV-0584, 

2001 WL 936322 *2 (S.D. Ill. June 26, 2001) holding that Xerox’s severance release form 

(presumably, the same one typically involved in this case) did not preclude the employee in that 

case from questioning whether the RIGP violated ERISA. Obviously, Xerox and its legal 

department must have been aware of that decision. The existence of the Nazametz decision is a 

critical fact that has never been considered in subsequent litigation about the Releases. 

Later, in Frommert 2007, this Court also entered a decision that the Release form signed 

in previous years by various plaintiffs in the Frommert case did not bar the claims made by those 

Plaintiffs in that case (even where those forms were signed in the course of that litigated matter).  

Frommert 2007, 472 F. Supp. 2d at 465. Similarly, until that decision was reversed by the 

Second Circuit on July 24, 2008, neither Defendants, Xerox employees being terminated, nor 

any counsel advising plaintiffs would have expected that the Release form had a meaning and 

effect opposite to what this Court had determined. The Second Circuit decision, like any other 
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subsequent event, is not relevant to the subjective and objective expectations and intentions of 

the parties who signed a Release before that date.   

 

c. The Parties’ Complete Contract Regarding the Participant’s Severance 

Specifically Preserved the Participant’s Rights to Receive the Benefit Actually Due Under the 

RIGP.  As discussed in some detail in Plaintiffs’ opening brief, the documents at issue in this 

case go far beyond the Release form examined by the Second Circuit in Frommert II and by this 

Court in Anderson and Clouthier. The overall agreement entered into by the parties was a 

significant bilateral contract and not merely a release by the terminated employee. 

The documentation for Ralph Formisano, as a typical example, was discussed in detail in 

Plaintiffs’ Motion for Summary Judgment. As discussed therein, the Release form was just one 

part of a broader contract. Formisano signed Xerox’s form in consideration of Xerox’s 

“agreement to provide . . . salary continuation (per the terms of the VRIF Employee Fact Sheet . . 

.) and other valuable consideration.” Details about that contractual arrangement—and thus those 

components of future consideration—were spelled out in a comprehensive “Fact Sheet” that was 

specifically incorporated by reference in the Release form.5 While the standard two-page form 

did not specifically mention the RIGP at all,6 the Fact Sheet certainly did. Regarding the RIGP, 

that Fact Sheet affirmatively promised that, when the terminating employee subsequently 

reached retirement age, “any payments due will be made in the form of a lump sum or an 

annuity.”  

                                                           
5 There is no indication that Formisano or others similarly situated had already received any 

“other consideration.” Rather, that reference reinforced Xerox’s commitment to provide future 

benefits.  
6 The only “hook” was the definition under which “Xerox” included a litany of released parties 

including “employee benefit plans.” 
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 Bear in mind that the Frommert litigation has established that the phantom account 

approach is an unreasonable application of the RIGP. Thus, Defendants’ contention in this case 

is that, by signing up for the severance contract, the terminating employee intended to authorize 

Defendants to apply the RIGP in an unreasonable way. There is no way to square that contention 

with the explicit promises in the Fact Sheet (nor with common sense). 

The documents at issue in the current case are very similar to the documents in Chapman 

v. Supplemental Ret. Plan of Lin Television Corp., 723 F. Supp. 2d 485, 490 (D. R.I. 2010).  In 

Chapman, the terms of a broadly worded release stated that the terminated employee released all 

claims “including, but not limited to, all claims arising out of [Chapman]’s employment with, 

and Transition from employment with, Company, all discrimination claims under  . . .  the 

Employee Retirement Income Security Act of 1974 (29 U.S.C. § 1001 et seq.).”  Id. at 489 

(alterations in original). However, the release in Chapman was actually part of a combined 

“Employment Transition Agreement and General Release.” The Court in Chapman was guided 

by “common-sense cannons of contract interpretation.” Id. Chapman’s claim was held not barred 

because the “Agreement”—as opposed to the “Release”—stated that he was entitled to 

“payments and benefits accrued as of the Retirement Date pursuant to the Company’s Retirement 

Plan.” Id. at 490. “The Court concludes that Chapman is seeking to enforce benefits he believes 

are due to him under LIN’s retirement plan, which is composed of both the Qualified and the 

Supplemental Plan. Therefore, his claims are not barred by the Release.” Id. at 491. That is, the 

general terms of the “Release” did not override the concurrent specific promises made in the 

overall agreement.  

A person who agrees not to sue, in exchange for bargained consideration, is not precluded 

from suing to obtain the full consideration he bargained for. If an employer agrees to pay 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS1001&originatingDoc=I2ec17b3e93e511dfbd1deb0d18fe7234&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
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$20,000 in exchange for a general release from an employee, the employee can still sue if he 

reasonably alleges that the employer has not paid that $20,000. If the employer offers twenty-six 

weeks of salary continuation, the employee still can sue if he is only paid thirteen weeks. 

Similarly, if the employer promises the future payments of pension benefits that subsequently 

become due, the employer (or plan administrator) does not have carte blanche to apply the plan 

in an arbitrary and unreasonable way. 

From the partial documents submitted by Defendants, it appears that detailed “Fact 

Sheets” or similar detailed documents were provided to all 43 of the Plaintiffs as part of the steps 

taken when they signed the form severance Release. Nonetheless, even when those Fact Sheets 

are specifically incorporated by reference by paragraph 1 of the documents presented by 

Defendants (in their Declarations), Defendants neither include that part of the Request to 

Participate and General Release nor bother to say even a word about the Fact Sheet in their 

Opposition and Cross Motion. This silence is telling, since the critical importance of the Fact 

Sheet was the centerpiece of Plaintiffs’ Motion for Summary Judgment in this issue. That Fact 

Sheet—both its existence and its absence from Defendants’ arguments and evidentiary 

submissions—warrants a denial of Defendants’ cross-motion. Defendants cannot obtain 

summary judgment without at a minimum, producing the whole contract that the Plaintiffs 

signed. 

d. In any Event, the Releases Did Not Permit Defendants to Use the Phantom 

Account After the Second Circuit Found it Unlawful in Frommert I.  On January 6, 2006, the 

Second Circuit held that the phantom account violated ERISA and could not be applied to RIGP 

participants who were rehired before September 1998. That decision was never appealed and 

became final. Also, on May 8, 2006, the Ninth Circuit held in Miller that the phantom account 
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could not be used for the plaintiffs in that case or for similarly situated plan participants. 

Following those decisions, Xerox, its legal department, and the Plan Administrator could not 

have expected that their broad Release form was intended to nullify the Second and Ninth 

Circuit’s decisions. Nor would any informed participant have such an expectation. 

  As this Court has repeatedly said: 

 It is hard to imagine how anyone could read the Second Circuit’s directive and 

still persist in using the phantom account. This is especially so for a fiduciary. It is 

difficult to see, then, how the plan administrator could read the Second Circuit’s 

language in Frommert and continue to apply the phantom account to employees 

rehired before 1998, consistent with that decision and with the administrator’s 

fiduciary duty to act in the interests of plan participants.  

 

Kunsman, 977 F. Supp. 2d at 263. That conclusion is equally significant for both liability as well 

as for the intended scope of the Releases signed by Plaintiffs. 

e. The Key Element of Frommert II —That the Release Was Part of a Legal 

Contest—Is Absent for those Who Signed the Release Before This Case Was Filed on February 

21, 2008. Frommert II was expressly decided based on what the parties “likely expected” given 

that the pension benefit calculations “were disputed throughout this litigation.”  The key 

element—the existence of a legal contest over this issue—is absent if the parties were not “at the 

bargaining table” when the Release was signed.  

Absent such ongoing litigation, a terminating employee who signs a standard form 

general release as part of a severance agreement would not have “likely expected” that he was 

giving away his right to receive lawfully computed pension benefits, especially where that 

standard form does not even say that the employee is releasing claims to future pension benefits, 

and related documents specifically said he would later receive the benefits due to him. Thus, as 

noted in Plaintiffs’ opening brief, the 2001 decision in Berger v. Nazametz, supra, held that the 

release did not bar the claim regarding the RIGP benefits that were accepted in that case. See 
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also, Laurenzano, 191 F. Supp. 2d at 233; Lynn v. CSX Trans., Inc., 84 F. 3d 970, 975-76 (7th 

Cir. 1996). The circumstances surrounding the Releases signed before this case was filed are 

similar to those in Berger and different from those in Frommert II. That is, the Release did not 

involve contested claims. 

Eventually, each of the Plaintiffs obtained representation and was included as a named 

plaintiff when this lawsuit was filed. The circumstantial facts relevant to those who signed the 

Releases after that date are different. However, by that point in time, Frommert I had already 

determined that the phantom account could not be lawfully utilized, as discussed above. With 

that in mind, when the release deal guaranteed that the terminated employee would receive the 

benefits due to him under the Plan, the participant clearly was contracting to receive (and was 

legally entitled to) the benefits actually due to him and not whatever Defendants might arbitrarily 

dictate.  

VI. CONCLUSION        

Bruce Kunsman, as an example, was terminated by Xerox in 2002. In 2004, he reached 

aged 65 and became entitled to his normal retirement benefits under the RIGP. Xerox—and the 

Plan Administrator employed by Xerox—continues to do everything they can to delay and 

impede payment of the full amount due to individuals like Bruce Kunsman. The delay—now 

thirteen years for Bruce Kunsman and many other retirees—serves Xerox’s obvious goal of 

realizing “actuarial and mortality” profits, while it leaves retirees in the cold.  

Defendants’ statute of limitations defense was already rejected by this Court and does not 

need to be examined again. In light of the entire contract entered into by Xerox and the Plaintiffs 

who were “RIF’d,” and the totality of the circumstances, Xerox’s “release” defense cannot be 

established. 
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It is time for a broad injunctive remedy to bring this ordeal to an end.  

Dated:   November 28, 2017   

/s/ Amber Ziegler      

                

John Strain, Esq.     

Amber Ziegler, Esq.     

The Law Offices of John A. Strain  

321 12th Street, Suite 101   

Manhattan Beach, CA  90266    

Telephone: 310.802.1300 

Facsimile: 310.802.1344 

jstrain@ustaxlawyer.com 

aziegler@staxlawyer.com  

 

 

 

Shaun P. Martin, Esq. 

University of San Diego School of Law 

5998 Alcala Park, Warren Hall 

San Diego, CA  92110 

Telephone: 619.260.2347 

Facsimile: 619.260.7933 

smartin@sandiego.edu 

 

   Counsel for Plaintiffs  
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